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' ' . NOTICE OF MOTION . 

Pursuaat ta Fed. R. CSV. P. 56(b) and 35 U.S.C. § .102(b), Defendant Mi^ 
Corpoiation ("MrcrosofT) itsspectfiiliy moves for Partial Swnmaiy Judgment of Invalidity of flie 
Asserted Qaims of U.S. Patent No. 5,892,900. This motion is. noticed for March 30, 2004 at 1:00 
p.m. and is based upon this Notice and. Memorandum- of Points and Authorities, the Declaration 
. of Eric Wesenberg and exhibits thereto. Pursuant to the Court's Standing Order, Microsoft met 
and conferred with counsel for InterTrust prior to fiting this motion- Declaration of Eric L. 
Wes6nb€*g in Support of Microscift's Motion for Partial Summary Judgment of Invalidity of the 

. Asserted Claims of the '900 Patent at ^ 6. ' . 

MEMORANDUM OF POINTS AND AUTHORmES 

I 

L INTRQDUCnON 

Microsoft moves for summary judgment of. invaHdity^^ 155, 156, and 157 

of U.S. Patent No. 5,892,900 Cthe '900 Patenf 0, pursuant to 35 U.S.C. § 102(b), based on the 
anticipatory disclosure of the prior art U.S. Patent No. 5,113,518 C'the Durst Patent" or "the Durst 
reference")- The Durst Patent issued more than one .year prior to August 12, 1996, the priority 
date InterTnist claims for the '900 Patent, aud discloses every lihiitation of clairas 155, 156 and 
. 157 of that patent.' InterTrust did not cite Durst during the prosecution of the ^900 Patent and, 
therefore, the examiner did not take it into consideration in examining the claims that are 
challenged herein. Granting this motion will render claims 155, 156 and 157 of the '900 Piatent 
invalid, simplifying this case by disposing of that patent altogether (these are the only '900 claims 
asserted by InterTnist). This will eliminate the need for the jury to leara and understand (i) the 
'900 Patent as a whole, (ii) the machine signature programming these claims represent; (iii) the 
■ details of over 100 infringement arguments that are unique to these claims, and (iy) product 
activation technology altogether, as there would be no claims, asserted against such product 
activation technology remaining in the case; • 

IL LEGAL S T MPAR P 

A. Legal Standard For Summary Judgment 

The Federal Circuit has repeatedly emphasized that "[sjumraary judgment is as 
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appropriate in a patent case as in any other,'* See Avia Group Intehratim^s Inc. v. ^ij^^-Gear 
California, Inc., 853 R2d 1557, 1561 (Fed. CiT. 1988); Spectra Corp. v, Luiz, 839'F^d 1579, 

' 1581 n. 6, (Fed. Cir. 1988); Brenner v; United States;, 773 F.2d 306, 307 (Fed..Cir. 1985). 
"Where no geniiine issue of material fact remains and the movant is entitled to judgaient as a 
matter "of law, the court should utilise the salutary procedure of Fed. RTCiv. P, 56 to avoid 
uianecessary expense to .the parties and wasteful utilization of the jury process and judicial' . 
resoxirces/* Barmag Barmer Maschinenfabrik AG v* Murata Machinery , Ltd, 731 R2d 831, 835 
(Fed. Qr. 1984); Brassica- Protection Products LLC v. Sunrise Farms (In re Cruciferous Sprout 

■ Litigi, 301 F.3d 1343, 1346 (Fed;Cir. 2002) ("Sununary judgment is appropridte when there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.")^ 

Summary judgment is warranted when the moving party has demonstrated that 

there is no genuine issue as to any material' fact and the moving party is entitled to a judgment as 

a matter of law. See Fed, R,'Civ» P. 56(c), A fact is material if if 

"might affect the outcome of the suit under the governing law.^ . 
Anderson v. Liberty Lobby, Jnc, 477 .0.3. 242, 248 (1986). "With " 
respect to whether there is a genuine issuje, the court may not 
simply accept a party' s statement that a fact is challenged. 
(Citations omitted)- The party opposing the motion must pomt to 
an evidentiary cotLflict created on the record at least by a counter 
statement of a fact or facts set forth in detail in an affidavit by .a 
knowledgeable afiBant. Mere denials or conclusoiy statements are 
insujBBcient." • ' ' 

Barmag, 731 F.2d at 83.5-36v. 

B. Legal Standard For Patent Invalidity 

1. Requirements of 35 US-C $ lQ2fbl 

A party challenging the validity of a patent claim has the burden of showing 
invalidity by clear and convincing evidence. Brassica, 301 F,3d 1343, 1349 (Fed. Cir: 2002), 
Microsoft moves for summary jtidgtnent of invalidity based on 35 U.S.C. § 10i2(b), which states 
that an individual is not entitled to a patent if their claimed invention *Svas patented or described 
. in a printed publication in this or a foreign country . . , more than one year prior to the date of the 
. application for patent in the United States." 35 U.S.C. § 1020^)- Summary judgment should be 
granted where the defendant demonstrates that each element of the chaUenged claim is disclosed 
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' . " ' • . ' 

• in a single prior art reference. Seie idi; Brown v. 3My 265 F.3d ,1349, 13S4.(Fed. Cir. SOOl). 

The Durst Patent was filed on June 3> 1988 and issued on 
IxiterT^nst claims a priority date of August 12, 1996 fox the '900 Patent The Durst Patent issued 
more than four years before the purported effective filing date of the '900 Patent and thus 
indisputably is prior art to the '900 Patent. Also/as wUl be shbwn belowi 'its specification 
discloses all elements of claims 155^ 156 and 157 of the '900 Patent The Durst reference is * 
therefore invalidating prior art under 35 U^.C § 102(b), as the puipoited invention of claims 
1 55-1 57 ''was , . . described in a printed publication in this , . . country . . .more than one year prior 
to'the date of the fi?)pKcation for patent in the'Unit©^ States" fot the '900 Patent. 

2- Presumption of Enablement ' . 

In addition to preceding the challenged patent claims by more than one year and 
disclosing all of tibte claim elements, an anticipatory re;ference must enable one of skill in the art to 
reduce the disclosed invention to practice, Amgen Jnc. v. Hoechst Marion Roussel Ihc^ 314 F.3d 
13 13, 1354 (Fed. Cir, 2003). As an issued U.S, patent, the Durst reference carries a presumption 
that it is enabling, even as to the unclaimed mat^'al^in its disclosure. Id. at 1355 ("We hold that, 
an accused infiinger should be . „ entitled to have the district court presume the enablement of 
unclaimed "<and claimed) material in a prior art patent defendant asserts against a plaintifiT')' It is 
InterTrust -s burden to overcome the preisumption of enablement by bringing forward evidence of 
non-ehablement Ids - 
IIL ARGUMErn^ 

A. Overview of the Challenged Claims and the Durst Patent 
L Claims 155. 156 and i57 of the ^900 Patent 

Claims 155, 156 and 157 of the '900 Patent each claim the same device, differing 
from each other only with regard to the final element: 


Claim Language 


A virtue distribution environment comprising 
a first host processing environment comprising 


(hardware) 


a central processing imit; 

main memory op cratiVcly connected to said central processing unit; 
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mass storage operatively connected to said central^pfocessing unit and . 

said main meaxiory; * * ' - ' . 
said mass storage stonng tamper resistant software design^ to be loaded 

into said TwaiTi memory and exeouted by said central pipcessing unit, ' 

(software) 

K 

1 

said tamper resistant software comprising: 
' machiiie check programming TYWoh derives infommti^ 

more aspects of said host processing; environmfpt, / 

one or more storage locations storing said infoimation; 

integrity pro^amming -which causes said machine check jirogramniing to 
derive said infbnnatioTi, compares said information to information 
previously stored in said one or more storage- locations^ and 
generates an indication based on the result of said comparison; and 

prograromiDig which takes one or more actions based pri the state- of said 
indication; 

said one or more actions including - 

Qaim 155 

■• ' ... at least tCTajporarily halting further 
' processing. 

Claim 156 

... at least temporarily disabling 
certain functions, < . 

Claim 157 

... displaying a,.message to. the user. 


The claimed deyice consists of a virtual distribution environment C'VDB") made up of a host 
processing environment (^HPE") comprising stand^d personal computej; hardware - a central 
processing unit C'CPU"), main memory {e.g., RAM) and mass storage (e,g., disk drive) - 
operalioiially connected to each other so that each can perform its familiar function. The mass 
storage stores software capable of being loaded into main memory and executed by the CPU, 

The claimed software has- three aspects: (i) machine check programming, which 
derives information fix)ra one or more aspects of the HPE and stores it in one naore storage 
locations; (ii) integrity programming, which activates the iriachine check programming to . derive • 
the same information and compares it to the infonnation previously stored, and (iii) programming 
that takes one or more actions depending.on the result of the comparison. As will be shown 
below, the claim elements make out. a programming structure that the Durst reference disclosed 
more than four years before fhe '906 Patent application was filed. 

Before engaging in an element-by-elemaut cpmparison, it is useful to look at- the 
claims as a whole: The specification of the '900 Patent provides context .and sheds light on the 
purpose and function of the claimed purported invention. Programming that derives information 
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about a systessxi compares it to previously stored, similar infonxiatioii,;and.take$ protcsrtrve action 
based on that coni|>arison is well-known in the art —the derived, stored infbnnation is often called 
a "machine signature " Hie '900 specification contains a discussion of machine signatures that . 
disoloses'program features conresponding to those of claims 1 55-57. ^ 

The disclosed "machine signature'* technique involves two programming modules: 
the ^'installation materials" and the "operational materials": 

The installation materials 3470 taay be executed by computer 3372 to 
install the operational materials 3472 onto the computer's hard disk 
3376, The computer 3372 may then execute the operational materials 
3472 from its hard disk 3376 to provide software-based protected ' 
piocessing environment 650 and associated software-based tamper 
* resistant barrier 672, 

'900 Patent, 231:25-31. 

The installation materials derive a machine.signature from the electronic appliance 

and embed tfcat signature into the operational materials. Then, when the operational inaterials are 

initialized, on an appliance, they derive the machine signature of the. appliance and compare it to 

the embedded signature; . ' . , . ' , . 

Correspondence Between Installed Software and Appliance . 
"Signature". 

Another technique that may be used during the installation routine 
3470 is to customize the operational materials 3472 by embedding a 
"machine signature" into ttie operational materials to establish a 
• . correspondence between die installed software on a particular . - ' 

electronic appliamse 600 (FIG. 69C, block 3470(7)), This technique 
prevents a software-based PPE .650 from being transferred from one 
electronic appliance 600 to another (except through the use of the ' 
appropriate secure, verified bax^p mechanism),- 

For electronic appliances 600 where it is feasible'to do so, the 
installation procedure 3470 may determine unique information about 
the electronic appliance 600 (e,g,., a "signature" SIG in the sense of a 
unique value— not necessarily a ''digital signature" in the cryptographic 
sense). Installation routine 3470 embeds the electronic appliance 
"signature" SIG in the installed operational materials 3472. Upon 
initialization, the operational materials 3472 validate the embedded 
signature value against the actual electronic appliance 600 signature 
SIG, and may refiise to start if the comparison fails. 

'900 Patent, 239:4-25, This language is followed by a description of how various machine 
parameters csui be used to generate signatures. IcL, 239:26-240:42.- To summarize, the 
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installation programimiig embeds a machine signatijre in the 'TPE" (^Etotected ftocessiBg 
EnviroxinenfO software, wtrich embedded signature is validated each time tiie PPE is initialized 
by comparing it to the machine signature of the cuirent tnachine. If die two signatures do not 
match, reflectiiig that the PPE software has been trarisfeiTed to a different^ unauthorized machine, 
the PPE refuses to start ' ' ' - ' 

2. The Purst Reference — Overview 

The Durst Patent, titled '"Method and System for Preventing Unauthorized Usq of 
Software/' discloses the same arrangement, functioning in the same manner;, with the same 
elements. The Durst sysiem also'has the same purpose as the claimed '900 Patent's system - to 
prevent the use of software on an. imauthorized computer. The abstract of the Durst Patent 
succinctly captures its close similarity to the apparatus in claims 155-157 of tKe *900 Patent: • 

A technique is disclosed for preventing a computer program f^om 
being us^ by a computer system other than a desigiia-ted system. The. 
values of certain chaxacteicistics exhibited by the designated computer 
system first are stored, and then the values of those same 
charax^teristics exhibited by the compiler system which is intended to 
use the computer program are measured and compared to the scored 
values- If the compared values are substantially the same, the 
computer program may be executed. However, if they are different, 
the computer system* which was intended to use the program is • . 
inhibited from executing that program. 

And, just as ija the '900 Patent, Durst discloses embedding the machine signature in the software 
itself Durst, 26:14-21; 27:1 1-13. The sections that foUow show in detail that Durst discloses 
each and every element of these three '900 Patent claims, 
3- The System EnvirQnment 

The three *900 Patent claims first recite the computing context in which the ■ _ 
programming operates. These basic elements are as follows: . 

A Virtual distribution environment comprising 


Claim 
Language 


As construed by the Court, this element is simply the sum of the other eleinents 
that follow, A *SartuaJ distributiou environment'* is "defined by the elements of 900.155 [claim. 


1 55 of the '900 Patent]; it has no definition independent of those elements " Order Denjrmg 
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2 


Motion for Partial Sunmiary Judgment and Cdnstruing "MM-Marimim^sims" (*^vfarfanan 
Order"), July 3, 2003, at 55.' Therefore, the Drost reference need not disclose it as such.^ 


Claim 
Language 


a first host processing environment comprising 


5 
6 

7 • 
8 


9 
10 

IJ 
12. 

13 
14 
15 
16 
17 
18 
19 

20 

21 

.22 

23 

24 

.25 

26 

27 

28 


The Court has defined '"host pjocesMng environmeiif' ("HjPE*) to mean " 
**capabilities.avaaable to a program running on a computer or other dievice or to the user of a " 
computer'or othec device," whichj "[djepending on the context '. . . may be in a single device (e.g. ', 
a personal computer) or may be spread among thultiple devices (e.g., a network)." Markman 
Chrder, at 45. There is a further distinction between, a non-secme HPE and a secure HPE, the 
latter having two additional features: its^'processing and/or data is at least in part protected irom 
tampering," and it incorporates "software-based security-*^ Id, • 

• The Durst reference discloses "HPEs" of both types- First, the Durst reference 
discloses, that its technology is to be used within a computer system- Durst, Fig. 1^ aDd'5:60-64. 
Second, the software i$ 'tamper-resistanf (**maJke[si tampering more difficult and/or ailow[s] 
detection of tampering," Markman Order, at 51),' Dprst discloses an embodiment in which tlie 
^ machine signature is itself stored within the software in encTypted form an;d can thereafter be 
. altered only with a password provided by the manufacturer* In this embodiment^ the 
manufacturer will first confirm that the customer has modified the system hardware and is 
authorized to receive a new. password. Durst, 26:14-21; 27:1 1-13; 2g:6-27. Additionally, the 
software may be programmed to change the encrypted key after re-recording the machine 
signature so that each password may be used only once. 'Durst, 28:3-27, The encryption makes it 
more difficult to tamper with the machine signature, which is both pail of the software's code and 
central to its authorization fimctions. 
/// 


The same would presumably apply to the VDB element of claims 156 and 157, which employ 
tlie term "VDE" in exactly the same fashion as claim 155 and which are otherwise almost 
identical to claim 155- ' 

^ Microsoft maintains its argument that "VDF' is the ''present invention** identified in the *900 
Patent C900 Patent, 2: 19-32), and that the assert-ed claims are invalid for lack of written 
description (35 U-S.C, § 112), non-enablement and are not infringed. 
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Finally, the system described* in Dursjt izicoiporates ""'software-based seciiiity The 
Court has construed "'secure" to mean employing **[6jn6 or more mechamsms „ . that preveixt or 
discourage . misuse of or interference with information or processes for the purpose of 
discouraging and/or avoiding harm," which mechanisms may. include 'tatnper resistance" and 
"a.uthentication," the latter separately defined to mean "[i]dentifying {e^g^- a . device . 
includpng] uniquely identifying." The software contains both the encryption .tamper-resistance 
feature described above, aixd ajithentication - programming that creates and uses machine 
signatures to uniquely identify hardware and thereby prevent unauthorized use of the software. 
Inasmuch as both of these forms of security ate software-based, the Dui^t reference discloses all 
die features of a HPE under either definition of that tenn. 


Claim 


a central processing unit 


A central processing unit is a standard computer component —in personal 
computers, this. is typically a microprocessor The Durst Patent discloses a central processing 
unit, Diirst^^Fig, 1; 7:26; ' . . " 


Claim 
Language 


main memory operatively connected to said central( processing unit 


The Durst reference discloses a main memory (RAM) connected to the ,CPU, 
Durst, Fig. I; 7:18-20. 


Claim 
Language 


mass storage operatively connected to said central processing unit and. said 
main memory ^ \ _._ . 


Tlie Durst reference discloses mass storage (disk drive) connected to the CPU and 
main memory, Duxst, Fig, 1; 8;15-18 for convenience, the following .description is directed 
to software embodied in the fonn of a floppy disk, although the specification should be 
interpreted to include ... other mass storage devices"); 9:3-4 ("Disk drive 116 may take the form 
of a floppy disk drive or a fixed disk drive, the latter also being referred to as a *hard* or 
* Winchester' disk drive"). 
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Claim ' 
Language. 


said mass storage storing tamper resistant software designed to he loaded 
into said main memory and executed by said central processing unit, said 
tamper resistant software comprising 


. . The Durst software is tamper resistant ($ee discussiQn of HPE claim element, 

above). It is, in the standard fashion, loaded from mass storage a hard or floppy disk drive) 
into msuii memory (af.,RA^d) and ^ecirted, by the CPU. ' — •; 

• 4. The Propramnung Is The Same 
The ''programming" in the claims at issue has three aspects: "machine check 
programming," wjhiich undertakes the generation and storage of the machine signature based on 
HPE information; "integrity programming," "which activates the machine chedk: programming to 
re-g^erate flie machine signature and compares the result with the stored signature; and 

( 

I 

*'prograimwing which takiss one ox more actions" based on the result of the oomparisori, Ilie 
Durst PatCTit discloses all of these. . • 

Machine Check Progratnming 


a. 


Claim 
Laagua^ge 


machine check programming which derives information from one or more 
aspects of said host processing enyironmezit, one or more storage locations 
storing said information ■ ' . 


(1) The Meaning 6f This. Element 
"Machine check programiriing" is a module that derives information from one or 
more aspects of the HPE. The court has defined "derive" to mean "obtain, receive, or arrive at • 
through a process of reasoning or deduction. Id. the context of computer operations, the 'process 
. of reasoning or deduction' constitutes operations carried out by the computer." Markman Order, 
it 2L In other words, the computer programming carries out operations on aspects of the 
computing environment to produce data in some form (the machine signature), which it then 
stores. 

The parties agree that this claim language applies to asiy derivation of information 
that represents an attribute of the hardware on which the tnachine-check programming is running. 
Throughout its infringement chart, for instance, InterTrust matches this language with the 

/// " • 
/// 
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followiiig description of an infiingmg element: ^dei^ves from the clienLcomputer , 7: hardware !£> 
information*''' Int^Trust's Amended Disclosures of Asserted Claims and Preliminary 
Infringement Contentions C'lT's Amended Disclosures'*), at IB, 20, 34, 36, 38, 40, 42, 44 
(emphasis added). In short, the machine signature ipay be based on hardware information. 

The parties also agree that hardware ID information cariT5e based'on any paramet^ 
•of the physical, material part of the computer, such as "one or more of the CDROM device, disk 
adapter, disk device, display adapter, first drive serial number, MAC address, processor serial, 
processor type, RAM size, SCSI adapter, PCMCIA controller, audio adapter, and whether the 
computer is dockable.*" IT's Amended Disclosures, at 25, Elsewhere in its chart, InterTnist lists 
an overlapping but somewhat 'different set of hardware attributes that could serve as the source of 
the derived information. Microsoft agrees that any hardware parameters will Ao. 

"Machine check programming" ca«w(??j however, refer to the derivation of 
attributes solely from software files stored on the system. InterTmst has taken inconsistent 
positions on this pgint,. arguing that even a software module that derives its checkable values 
- entirfiily from such files can constitute "machine check programming/' See„ e!g., JT's Amended 
Disclosure, at 23 (accusing Windows File Protection). luterTrust^s inconsistency is immaterial to 
this motion as Durst clearly teaches deriving information from hardware, which satisfies the 
requirements of § 102(b) anticipation. 

(2) Machine Check )Programming in the Durst Reference 

The Durst Patent discloses machine-check programming that generates a machine 

signature from hardware parameters, and stores it The software contains a ''mea^^uxe signature'' 

step. Durst, Fig. 14 (and see generally 26:55-27:3 1), and *nhe ^signature' of a computer system is 

intended to refer to the values of certain characteristics exhibited by that system." Durst, 3:45-47. 

The characteristics can be of two types: "(a) parameters which are designed specifically into 

individual computer systems (such as the type of processor, the version of operating software, 
« 

etc), and (b) parameters which are defined by particular tolerances in (he manufacture of the 
computer system and its peripherals ie.g., the specific rotating speed of a disk drive, which may 

/// , - 
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vary witMn a range of design Wlerances, etc.)." Id., 3:60-68. Much oCDurst's ■writtea.<iescriptioix 
explains how to measure particular hardware characteristics in order' to create a madiine 
signature, siidbi as flie . , 

identification of the computo* s>%tem processor, the clock speed of 

the computer system clock gmecator, an identification of the , 

computer system IlO^^ the wait time,' or wait cycles> Assigned to 

the computer system processor for accessing a RAM, the rotary 

• speed ofacon^uter system disk drive, the access speed of tliat disk 

. drive and the sector interleave value ofthat disk drive. 

* . 1 . 

ii, 3:50-57; coL'l 1 -coL 25 (detailed description of measuring techniques). However, "[t]he 
invention is not intended to be limited solply'to ftie^e examples; and other characteristics which 
can be used to distinguish one computer system from another are contemplated." Id, 3:57-60. . 
The signature is "determined in accordance with the subroutines'' that extract .these various 
hardware measurements, as described ip columns 1 1-25. Durst, 25:f>8-60. 

The burst reference also discloses ^"one or more storage =locations storing said 
information'': "After the signature of the computer system has been. measured, it is recorded, or 
stored, in the software integrated with the applications program." Jd.^ 26^14-16; also 27:11-13- 

Integrity Programming 


Claiin 
Language 


integrity Iprogtammiiag which 

causes said machine check programming to derive said information 
compares said information to information previously stored in said 
one or more storage locations, and 

generates an indication based on the result of said comparison 


(1) The Meaning of This Element 

The integrity programixung activates ^e machine check programming, causing it . 
to derive information based on EDPE parameters in the same manner as discussed above, to 
compare the result to the previously stored result, and to generate an indication reflecting the 
outcome of that comparison. ■ . 

An aside is needed regarding the phrase "'said information." This language is 
slightly confiising in' that it might be taken to mean that the results of the derivation of 
information must be the same as the previously stored information- Yet the purported invention's 
functionality depends on comparing the latter result with the machine signature previously stored 
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to determine if tibe two are different Thus, "said ii)|onnation'' nui'st meaH-inforniiatioa derived in 
the same manner by the same programming but which may leaid to a diffeiOTt value each time it 
is run. This construction of die term is supported by the specification, *900 Patent, 239:4-25, and. 
by InterTrust's own infringement chart.' IT's AJne^mded Disclosures, at 28. 

^ (2) Integrity Programming in the Dnrst Reference 

Just as in the '900 Patent claims, the Durst reference discloses programming which 
causes the machine signature to be derived, compares it wifli the stored signature, and produces 
an indication based on.theresult. On this point, the language of the Durst Patent is sudi that a 
comparison chart is the most efSfcient way to demonstrate the correspondence between the claim 

I. * 

language and the Dtirst refereiice: 


. integrity programming 
which 

*The copy protection procedure inquires indtially at 1402 if a 
signature has been.stoied previously on the floppy disk. If 
this inquiry is ans^Vered in the affinnative3" (S6:'59-62: Fig. 

14) * : . - . . 

causes said machine 
check programraing to 
derive said 
, i]Cdbnnation» 

**fhen the signature of the computer system with which the 
applications program is. intended to be run is measured,** 
(26:62^64) ' 

compares said 
information to 
. informatioii previously 
stored in said one or 
tnore storage locations, 
and 

"If the measured signature is the same as the previously 
determined and stored signature, inquiry 1412 is answered in 
the affirmative and the applications program is executed, as 
represented by instruction 14Q8, However/if inquiry 1412 is 
answered in the negative, an error message is displayed, 
thereby indicating that an attempt has been n:xade to run the 
applications program on an imauthorized computer system." 
(26:64-27:3) 

generates an in.dication 
based on the res:ult of 
said comparison; and 


/// ' 
///- 
./// 
/// 


^ Microsoft rejects InterTrust's infringement assertions as to its products and cites InterTrust's 
infringement position only to show that the parties are in agreem^t on the relationship between 
the two different hardware checks that the soft^me perform 
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c. Programming That Undertakes an Action Based en-ttir 
. Comparison Resnlt 


aaim 
Language 

programming which takes one or more actions based on the state of said . 
indication 

Claim 
155 only. 

said one or more actions indudilhg at least temporarily halting furiher 
processing. 

Claim , 
156 only 

said one or more actions.including at least tehtporarify disabling 
certain functionsu 

Claim 
157 only . 

. saia one or more actions- including displaying a message to the user* 

i — '■ ' ■■ - — — 


TJie action the software takes upon discovering a discrepancy betweeti tbe 
previous and the current machine signature i& the only respect in which claiiaas 155, 156 and 157 
differ from one another. The Durst reference discloses a response to an attempt at unauthorized 
use.of the. software that satisfies each of these three different claim elements:"* "(IJf inquiry 1412 
[the check of whether the present and stored signatures match] is axiswered in the negative, aii 
error m^sage is displayed, thereby indicating' thai an attempt has been made to run the 
applicatioris program on an unauthorized computer ^lystem. It is appreciated that, under this 
condition, the applications program caimot be executed.'* Durst, 26:68-27:5. This clearly meets 
the limitations of displaying a message to the user and disabling certain functions, respectively. 

Regarding "at least temporarily halting processing," the Durst Patent discloses that 
the consequence of a negative comparison of machine signatures is to halt processing of the 
protected software. . Durst, Figs. 13B, 14, 15; coL 26:68-27:5. ^ 

/// . . • 

-/.// . • ' ' ' ■ 

///"•". 
:/// 

/// ' * ' ■ 

/// 

///" * ■ • ■ • 


Microsoft notes that the claim language, read plainly, actually requires tliat the programming 
take one or more actions regardless of the outcome of the comparison: "programming which takes 
one or rnore actions based 6n the state of said comparison.'* 
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IV. CONCLUSION f — 

Because the Durst Patoit disclosure lias each and^ey ety. element of 'the challenged 
claims Microsoft respectfully requests that the Court declare claims 155, 156 ani 157 of U.S. 
Patent No. 5,892,900 to be invalid as anticipated by.a prior patent pursuanct to 35 U.S.C. 

§m<^>i ' ■ • . • 

Dated: Februaiy 23, 2004 ■ - 
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